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accordance with the required recruit-
ment steps outlined under §655.15, ex-
cept as otherwise provided below.

(1) The CO will direct where the ad-
vertisements are to be placed.

(2) The employer must supply a draft
advertisement and job order to the CO
for review and approval no fewer than
150 days before the date on which the
foreign worker(s) will commence work
unless notified by the CO of the need
for Supervised Recruitment less than
150 days before the date of need, in
which case the employer must supply
the drafts within 30 days of receipt of
such notification.

(3) Each advertisement must comply
with the requirements of §655.17(a).

(4) The advertisement shall be placed
in accordance with guidance provided
by the CO.

(5) The employer will notify the CO
when the advertisements are placed.

(c) Recruitment report. No fewer than 2
days after the last day of the posting of
the job order and no fewer than 5 cal-
endar days after the date on which the
last newspaper or journal advertise-
ment appeared, the employer must pre-
pare a detailed written report of the
employer’s supervised recruitment,
signed by the employer as outlined in
§655.15(1). The employer must submit
the recruitment report to the CO with-
in 30 days of the date of the first adver-
tisement and must retain a copy for a
period of no less than 3 years. The re-
cruitment report must contain a copy
of all advertisements and a copy of the
SWA job order, including the dates so
placed.

(d) The CO may refer any findings
that an employer or its representative
discouraged an eligible U.S. worker
from applying, or failed to hire, dis-
charged, or otherwise discriminated
against an eligible U.S. worker, to the
Department of Justice, Civil Rights Di-
vision, Office of Special Counsel for
Unfair Immigration Related Employ-
ment Practices.

§655.31 Debarment.

(a) The Administrator, OFLC may
not issue future labor certifications
under this subpart to an employer and
any successor in interest to the
debarred employer, subject to the time
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limits set forth in paragraph (c) of this
section, if:

(1) The Administrator, OFLC finds
that the employer substantially vio-
lated a material term or condition of
its temporary labor certification with
respect to the employment of domestic
or nonimmigrant workers; and

(2) The Administrator, OFLC issues a
Notice of Intent to Debar no later than 2
years after the occurrence of the viola-
tion.

(b) The Administrator, OFLC may
not issue future labor certifications
under this subpart to an employer rep-
resented by an agent or attorney, sub-
ject to the time limits set forth in
paragraph (c) of this section, if:

(1) The agent or attorney partici-
pated in, had knowledge of, or had rea-
son to know of, the employer’s sub-
stantial violation; and

(2) The Administrator issues the
agent or attorney a Notice of Intent to
Debar no later than 2 years after the
occurrence of the violation.

(c) No employer, attorney, or agent
may be debarred under this subpart for
more than 3 years.

(d) For the purposes of this section, a
substantial violation includes:

(1) A pattern or practice of acts of
commission or omission on the part of
the employer or the employer’s agent
that:

(i) Are significantly injurious to the
wages or benefits offered under the H-
2B program or working conditions of a
significant number of the employer’s
U.S. or H-2B workers;

(ii) Reflect a significant failure to
offer employment to each qualified do-
mestic worker who applied for the job
opportunity for which certification was
being sought, except for lawful job-re-
lated reasons;

(iii) Reflect a significant failure to
comply with the employer’s obligations
to recruit U.S. workers as set forth in
this subpart;

(iv) Reflect a significant failure to
comply with the RFI or audit process
pursuant to §§655.23 or 655.24;

(v) Reflect the employment of an H-
2B worker outside the area of intended
employment, or in an activity/activi-
ties, not listed in the job order (other
than an activity minor and incidental
to the activity/activities listed in the
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job order), or after the period of em-
ployment specified in the job order and
any approved extension; or

(vi) Reflect a significant failure to
comply with the supervised recruit-
ment process pursuant to §655.30.

(2) Fraud involving the Application for
Temporary Employment Certification or a
response to an audit;

(3) A significant failure to cooperate
with a DOL investigation or with a
DOL official performing an investiga-
tion, inspection, or law enforcement
function under this subpart;

(4) A significant failure to comply
with one or more sanctions or remedies
imposed by the ESA for violation(s) of
obligations under this subpart found by
that agency (if applicable), or with one
or more decisions or orders of the Sec-
retary or a court order secured by the
Secretary; or

(5) A single heinous act showing such
flagrant disregard for the law that fu-
ture compliance with program require-
ments cannot reasonably be expected.

(e) DOL procedures for debarment
under this section will be as follows:

(1) The Administrator, OFLC will
send to the employer, attorney, or
agent a Notice of Intent to Debar by
means normally ensuring next-day de-
livery, which will contain a detailed
statement of the grounds for the pro-
posed debarment. The employer, attor-
ney, or agent may submit evidence in
rebuttal within 14 calendar days of the
date the notice is issued. The Adminis-
trator, OFLC must consider all rel-
evant evidence presented in deciding
whether to debar the employer, attor-
ney, or agent.

(2) If rebuttal evidence is not timely
filed by the employer, attorney, or
agent, the Notice of Intent to Debar will
become the final decision of the Sec-
retary and take effect immediately at
the end of the 14-day period.

(3) If, after reviewing the employer’s
timely filed rebuttal evidence, the Ad-
ministrator, OFLC determines that the
employer, attorney, or agent more
likely than not meets one or more of

the bases for debarment under
§655.31(d), the Administrator, OFLC
will notify the employer, by means

normally ensuring next-day delivery,
within 14 calendar days after receiving
such timely filed rebuttal evidence, of
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his/her final determination of debar-
ment and of the employer, attorney, or
agent’s right to appeal.

(4) The Notice of Debarment must be in
writing, must state the reason for the
debarment finding, including a detailed
explanation of the grounds for and the
duration of the debarment, and must
offer the employer, attorney, or agent
an opportunity to request a hearing.
The notice must state that to obtain
such a review or hearing, the debarred
party must, within 30 calendar days of
the date of the notice file a written re-
quest to the Chief Administrative Law
Judge, United States Department of
Labor, 800 K Street, NW., Suite 400-N,
Washington, DC 20001-8002, and simul-
taneously serve a copy to the Adminis-
trator, OFLC. The debarment will take
effect 30 days from the date the Notice
of Debarment is issued, unless a request
for a hearing is properly filed within 30
days from the date the Notice of Debar-
ment is issued. The timely filing of a re-
quest for a hearing stays the debar-
ment pending the outcome of the ap-
peal.

(5)(1) Hearing. Within 10 days of re-
ceipt of the request for a hearing, the
Administrator, OFLC will send a cer-
tified copy of the ETA case file to the
Chief Administrative Law Judge by
means normally assuring next-day de-
livery. The Chief Administrative Law
Judge will immediately assign an ALJ
to conduct the hearing. The procedures
in 29 CFR part 18 apply to such hear-
ings, except that the request for a
hearing will not be considered to be a
complaint to which an answer is re-
quired.

(ii) Decision. After the hearing, the
ALJ must affirm, reverse, or modify
the Administrator, OFLC ’s determina-
tion. The ALJ’s decision must be pro-
vided immediately to the employer,
Administrator, OFLC, DHS, and DOS
by means normally assuring next-day
delivery. The ALJ’s decision is the
final decision of the Secretary, unless
either party, within 30 calendar days of
the ALJ’s decision, seeks review of the
decision with the Administrative Re-
view Board (ARB).

(iii) Review by the ARB.

(A) Any party wishing review of the
decision of an ALJ must, within 30
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days of the decision of the ALJ, peti-
tion the ARB to review the decision.
Copies of the petition must be served
on all parties and on the ALJ. The ARB
must decide whether to accept the peti-
tion within 30 days of receipt. If the
ARB declines to accept the petition or
if the ARB does not issue a notice ac-
cepting a petition within 30 days after
the receipt of a timely filing of the pe-
tition, the decision of the ALJ shall be
deemed the final agency action. If a pe-
tition for review is accepted, the deci-
sion of the ALJ shall be stayed unless
and until the ARB issues an order af-
firming the decision. The ARB must
serve notice of its decision to accept or
not to accept the petition upon the
ALJ and upon all parties to the pro-
ceeding in person or by certified mail.

(B) Upon receipt of the ARB’s notice
to accept the petition, the Office of Ad-
ministrative Law Judges shall prompt-
ly forward a copy of the complete hear-
ing record to the ARB.

(C) Where the ARB has determined to
review such decision and order, the
ARB shall notify each party of:

(1) The issue or issues raised;

(2) The form in which submissions
shall be made (i.e., briefs, oral argu-
ment, etc.); and

(3) The time within which such pres-
entation shall be submitted.

(D) The ARB’s final decision must be
issued within 90 days from the notice
granting the petition and served upon
all parties and the ALJ, in person or by
certified mail. If the ARB fails to pro-
vide a decision within 90 days from the
notice granting the petition, the ALJ’s
decision will be the final decision of
the Secretary.

(f) Inter-agency reporting. After com-
pletion of the appeal process, DOL will
inform DHS and other appropriate en-
forcement agencies of the findings and
provide a copy of the Notice of Debar-
ment.

§655.32 Labor certification determina-
tions.

(a) COs. The Administrator, OFLC, is
the Department’s National CO. The Ad-
ministrator, and the CO(s) in the NPC
(by virtue of delegation from the Ad-
ministrator), have the authority to
certify or deny applications for tem-
porary employment certification under

§655.32

the H-2B nonimmigrant classification.
If the Administrator directs that cer-
tain types of temporary labor certifi-
cation applications or specific applica-
tions under the H-2B nonimmigrant
classification be handled by the Na-
tional OFLC, the Director of the Chi-
cago NPC will refer such applications
to the Administrator.

(b) Determination. The CO will make a
determination either to grant or deny
the Application for Temporary Employ-
ment Certification. The CO will grant
the application if and only if the em-
ployer has met all the requirements of
this subpart, including the criteria for
certification defined in §655.23(b), thus
demonstrating that an insufficient
number of qualified U.S. workers are
available for the job opportunity for
which certification is sought and the
employment of the H-2B workers will
not adversely affect the benefits,
wages, and working conditions of simi-
larly employed U.S. workers.

(¢c) Notice. The CO will notify the em-
ployer in writing (either electronically
or by U.S. Mail) of the labor certifi-
cation determination.

(d) Approved certification. If tem-
porary labor certification is granted,
the CO must send the certified Applica-
tion for Temporary Employment Certifi-
cation and a Final Determination letter
to the employer, or, if appropriate, to
the employer’s agent or attorney with
a copy to the employer. The Final De-
termination letter will notify the em-
ployer to file the certified application
and any other documentation required
by USCIS with the appropriate USCIS
office.

(e) Denied certification. If temporary
labor certification is denied, the Final
Determination letter will:

(1) State the reason(s) certification is
denied, citing the relevant regulatory
standards and/or special procedures;

(2) If applicable, address the avail-
ability of U.S. workers in the occupa-
tion as well as the prevailing benefits,
wages, and working conditions of simi-
larly employed U.S. workers in the oc-
cupation and/or any applicable special
procedures;

(3) Offer the employer an opportunity
to request administrative review of the
denial available under §655.33, or to file
a new application in accordance with
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